
J o h n  A .  P i n d a r  ( 1 9 6 9 )  
G e o r g e  W . C o n n e l l  ( 2 0 0 5 )  
A d r i a n  M .  F o l e y ,  J r .  
G e o r g e  J .  K e n n y *  
K e n n e t h  F . K u n z m a n  
S a m u e l  D .  L o r d  
R i c h a r d  D .  C a t e n a c c i  
R i c h a r d  J .  B a d o l a t o *  
P e t e r  D .  M a n a h a n  
J o h n  B . M u r r a y  
M a r k L .  F e e d e r  
K e v i n  J .  C o a k l e y  
T h o m a s  S . C o s m a  
K a t h l e e n  S . M u r p h y  
P a t r i c k  J .  M c A u l e y  
P e t e r  J .  P i z z i* ^
K e v i n  R .  G a r d n e r  
R o b e r t  E .  R y a n  
M i c h a e l  X .  M c B r i d e * 
J e f f r e y  W . M o r y a n * 
E d w a r d  S . W a r d e l l  
P e t e r  J .  Sm i t h *
W i l l i a m  P . K r a u s s  
B r i a n  G .  S t e l l e r  
P h i l i p  F . M c G o v e r n ,  J r .  
K a r e n  P a i n t e r  R a n d a l l  
L i z a M .  W a l s h  
J o h n  P . L a c e y  
M i c h a e l  J .  C r o w l e y -  
T i m o t h y E .  C o r r i s t o n *

P a t r i c k  J .  H u g h e s *^ 
J a m e s  C .  M c C a n n *
J o h n  D .  C r o m i e  
A n g e l a  A .  l u s o *  
W i l l i a m  T . M c G l o i n * 
B r e n d a n  J u d g e  
S t e p h e n  A .  U r b a n  
C h a r l e s  j . H a r r i n g t o n  l l F  
S t e p h e n  V . F a l a n g a * 
T r i c i a  O ’R e i l l y * 
A n t h o n y  F .  V i t i e l l o *^ 
M a r c  D .  H a e f n e r  
J o n a t h a n  P . M c H e n r y  
B r a d  D .  Sh a l i t *
M .  T r e v o r  L y o n s *
C r a i g  S. D e m a r e s k i *
W . N e v i n s  M c C a n n * 
T h o m a s  J .  O ’L e a r y * 
M i t c h e l l  W . T a r a s c h i  
M i c h a e l  A .  Sh a d i a c k  
O w e n  C .  M c C a r t h y * 
P a t r i c i a  A .  L e e *^ 
A g n i e s z k a  A n t o n i a n * 
C h r i s t o p h e r  J .  T u c c u -  
N E IL  V. M O D Y *
S t e v e  B a r n e t t *
T h o m a s  M .  S c u d e r i * 
J o s e p h  M .  M u r p h y * 
N a n c y  A .  S k i d m o r e * 
C h r i s t i n e  S. O r l a n d o

C o n n e l l  F o l e y  L L P
a t t o r n e y s  a t  l a w

85 L iv in g s t  o n  A v e n u e  
R o s e l a n d , NJ 07068-3702 

(973)535-0500 
FAX: (973) 535-9217

O t h e r  O f f i c e s

H a r b o r s i d e  F i n a n c i a l  
C e n t e r  

2 5 1 0  P l a z a  F i v e  
J e r s e y  C i t y , N J  0 7 3 1 1  

( 2 0 1 )  5 2 1 - 1 0 0 0  
F a x : ( 2 0 1 )  5 2 1 - 0 1 0 0

1 5 0 0  M a r k e t  S t r e e t  
1 2 t h  F l o o r ,
E a s t  T o w e r  

P h i l a d e l p h i a , P A  1 9 1 0 2  
( 2 1 5 )  2 4 6 - 3 4 0 3  

F a x : ( 2 1 5 )  6 6 5 - 5 7 2 7

T h e  A t r i u m , S u i t e  E  
3 0 9  M o r r i s  A v e n u e  

Sp r i n g  L a k e , N J  0 7 7 6 2  
( 7 3 2 )  4 4 9 - 1 4 4 0  

F a x : ( 7 3 2 ) 4 4 9 - 0 9 3 4

C o u n s e l

J o h n  W . B i s s e l l  
E u g e n e  J .  C o d e y , J r . 
F r a n c i s  J .  O r l a n d o  
F r a n c i s  E .  S c h i l l e r * 
E u g e n e  P . S q u e o *
B r i a n  P . M o r r i s s e y -  
N o E L  D .  H u m p h r e y s *  
A n t h o n y  R o m a n o  II*

8 8 8  S e v e n t h  A v e n u e  
9 ^ "  F l o o r  

N e w  Y o r k ,  N Y  1 0 1 0 6  
( 2 1 2 ) 3 0 7 - 3 7 0 0  

F a x :  ( 2 1 2 )  2 6 2 - 0 0 5 0

L i b e r t y  V i e w  
4 5 7  H a d d o n f i e l d  

R o a d , S u i t e  2 3 0  
C h e r r y  H i l l , N J  0 8 0 0 2  

( 8 5 6 )  3 1 7 - 7 1 0 0  
F a x : ( 8 5 6 )  3 1 7 - 7 1 1 7

*A L SO  A D M ITTED  IN N E W  YORK 

+ A L S O  A D M ITTED  IN PENNSYLVANIA 

-O N L Y  A D M ITTED  IN N E W  YORK

P l e a s e  R e p l y  t o  R o s e l a n d , N J

D o u g l a s  J .  Sh o r t *
J a m e s  M .  M e r e n d i n o  
M i c h e l e  T. T a n t a l l a *  
H e c t o r  D .  R u i z *
R o b e r t  A .  V e r d i b e l l o *  
J e n n i f e r  C .  C r i t c h l e y *  
P a t r i c k  S . B r a n n i g a n *  
C h r i s t i n e  I. G a n n o n *
PH ILIP W .  ALLOGRAM ENTO II I*
L a u r i e  B . K a c h o n i c k * 
A n d r e w  C .  Sa y l e s * 
St e p h e n  D .  K e s s l e r  
C h r i s t o p h e r  A b a t e m a r c o * 
A n t h o n y  J .  C o r i n o * 
W i l l i a m  D .  D e v e a u * 
M e g h a n  B a r r e t t  B u r k e * 
R u k h s a n a h  L .  Si n g h * 
B r i t t a n y  E .  M i a n o *
St a c i e  L .  P o w e r s *
N i c o l e  B . D o r y *
M i c h a e l  B o j b a s a - 
E K T A B . P A T E L +  
C h r i s t o p h e r M . H e m r i c k * 
Su s a n  K w i a t k o w s k i *

K a r i n  I. S p a l d i n g *  
J o d i  A n n e  H u d s o n *  
R i c h a r d  A .  J a g e n  
J a s o n  E .  M a r x *  
A l e x i s  E .  L a z z a r a  
S h a n n o n  L .  K e i m  
D a n i e l  B . K e s s l e r *

M e l i s s a  D .  l o p e z  
A n d r e w  L .  B a r o n *
J a s o n  D .  F a l k *
M i c h a e l  J .  Sh o r t t h -
V lC T O R IA  N . M A N O U S H A G IA N -
P a t r i c k  j . M u r p h y ,  i n  
M e g h a n  K .  M u s s o *
B r e n d a n  W . C a r r o l l * 
E d m u n d  J . C a u l f i e l d * 
Sy d n e y  J .  D a r l i n g *
J e s s i c a  L .  P a l m e r *
N e i l  V . S h a h *
S t e p h e n  R .  T u r a n o *
T a r a L .  T o u l o u m i s *
S t e v e n  A .  K r o l l *
R o b e r t  M .  D i P i s a *
M a t t h e w  a . B a k e r -h
M lC H A E L  J .  C R E E G A N *
T h o m a s  M .  B l e w i t t ,  J r . +  
B r i a n  s . W o l f s o n  
S o n y a  B . C o l e *
M a r y  F . H u r l e y  
D a n i e l l e  M .  N o v a k h - 
J a m e s  e . F i g l i o z z i -

W riter’s Direct Dial: (973) 533-4254
Writer's Email Address: jmchenry@connellfoley.com July 27, 2012

VIA ELECTRONIC MATT. AND FEDERAL EXPRESS

Robert S. Sanoff, Esq.
Foley Hoag
155 Seaport Boulevard
Boston, MA 02210-2600

Re: Home Ins. Co. v. Cornell-Dubilier Electronics, et al.
Claim No.: 05-114501

Dear Mr. Sanoff:

On behalf of Defendants, Columbia Casualty Company and Continental Casualty Company 
(collectively, “CNA”), receipt is acknowledged of your July 19, 2012 letter, enclosing a proposed form 
of Consent Decree between your client, Comell-Dubilier Electronics, Inc. (“CDE”), and various 
govemmental entities, including the United States and the State of New Jersey. Your letter indicates 
that CDE intends to execute the proposed Consent Decree on or about July 30, 2012.

Your July 19* correspondence is the first notice (or indeed any indication whatsoever) that 
CDE has been engaged in what certainly appears to have been a long-standing process with the United 
States and New Jersey to negotiate the proposed Consent Decree that purports to assign $367,453,449 
in liability to CDE at the South Plainfield site (the “Site”). This 11̂  hour disclosure is particularly 
disconcerting given that the existence of information and documents regarding the Consent Decree 
negotiations were never disclosed nor produced in the pending insurance coverage litigation or the 
current mediation between our respective clients. In fact, CNA has continually requested all 
information and documentation regarding CDE’s alleged liability at the Site, and CDE has repeatedly 
represented in the litigation and throughout the current mediation process (including as recently as only 
a few weeks ago) that it already provided all information in its possession.

2748461-01

mailto:jmchenry@connellfoley.com


Robert S. Sanoff, Esq.
July 27, 2012 
Page 2

In any event, on its face, the proposed Consent Decree appears to inappropriately stipulate to a 
liability amount to CDE that is based upon a highly speculative estimate of future liabilities 
unsupported by reliable site information. The CNA excess policies provide — subject to all terms, 
conditions, and exclusions — for indemnification of an amount of loss which is in excess of all 
applicable underlying limits of liability. As a result, any excess coverage provided by CNA would not 
be implicated unless and until all underlying limits have been fully and properly exhausted. While 
CNA has not been afforded sufficient time nor the information required to fully evaluate the proposed 
Consent Decree, it appears that the proposed stipulation for unincurred and speculative future damages 
is insufficient to implicate excess coverage, and the proposed Consent Decree may not be used to 
artificially accelerate any coverage obligations of the excess insurers.

The proposed Consent Decree also appears to contain unreasonable insurance recovery and 
distribution provisions. Indeed, while the precise meaning and operation of these objectionable 
provisions remain somewhat unclear to CNA, they appear to be inconsistent with and otherwise violate 
the provisions of the CNA excess liability insurance policies. Accordingly, CNA does not intend to 
and rejects any invitation to be bound by such provisions in the proposed Consent Decree.

Furthermore, even if  the proposed Consent Decree were fully executed and approved by a 
Court, it does not appear that the purported liabilities to which CDE intends to stipulate would 
qualify as damages which would implicate the CNA excess policies at this time. In this regard, 
additional information is required (and hereby requested) as any alleged liabilities of CDE are 
actually incurred in order to determine whether and to what extent they give rise to a coverage 
obligation pursuant to the terms, conditions and exclusions of the CNA excess policies.

CNA further requests that CDE immediately produce any and all information and 
documentation that form the basis for the stipulated amount of liability that is contained in the 
proposed Consent Decree. This is a continuing request and, as set forth above, one that appears to 
have been largely ignored by CDE in both the litigation and our mediation discussions.

Additionally, CNA requests that CDE immediately produce all information and documents 
in its possession relating to its communications with the United States (including but not limited to 
the United States Attorney’s Office, Department of Army, Defense Plant Corporation, DOD, DOI, 
DOT, EPA, GSA, NCAA, any of their respective successor departments, agencies, trustees and/or 
instrumentalities; and with the State o f New Jersey (including but not limited to the New Jersey 
State Attorney General’s Office, the New Jersey Department of Environmental Protection, and any 
of their respective successor departments, agencies, trustees and/or instrumentalities), concerning 
CDE’s alleged liabilities and the negotiation of the proposed Consent Decree.

In the meantime, based upon currently available information, please be advised that CNA does 
not consent to CDE’s execution of the proposed Consent Decree, and continues to reserve all of its 
rights, including without limitation: (1) to assert any and all defenses to coverage, including that CNA 
is not liable for monetary obligations assumed or voluntarily paid; (2) to void coverage to the extent 
that CDE violates and terms and/or conditions of the CNA policies, including all provisions concerning 
assistance, cooperation, subrogation, and/or voluntary payment contained or incorporated as part of the 
policies; and (3) to seek any and all other appropriate relief as CNA investigates the timing, manner, 
method and basis through which CDE has negotiated and agreed to the terms, conditions and 
provisions of the Consent Decree.
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Please be further advised that CNA continues to reserve all of its rights to assert, without 
limitation, the defenses set forth more fully in its prior coverage position letters and in its Answer to the 
Complaint in the above-referenced consolidated matters.

Very truly yours,

C^r^f.'»(DUp
Jonathan P, McHenry

cc: Neil V. Mody, Esq.
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